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Babergh Mid Suffolk Joint Local Plan Examination, Matter 2,
Further Statement, Gypsies and Travellers

Michael Hargreaves Planning for Martin Doherty, September 2021

Introduction

This submission responds to the Babergh Mid Suffolk (BMS) Technical
Note, H12 and the Technical Note Addendum, H33. It also takes account
of some of the evidence submitted to the examination by Mr Stuart
Carruthers.

In the light of that information in Section 2.0 | have updated paragraphs 1,
3 —5and 8 — 10 of the Further Statement, June 2021 which we submitted
prior to the Examination hearing on 21 June. In the updated text additional

text is shown in bold and deleted text is shown struck-through.

My informal notes of the hearing on 21 June indicate, in addition to
responding to the technical points | made, which they have done through
H12 and.H33, that the Inspector stated that on the basis there is need, but
the Councils had made no allocations, that the Plan could not be sound.
The Inspector indicated that the Council should either allocate sites or
develop a proactive criteria based policy. The Programme Officer has

confirmed that the Council has not provided such information.

| conclude that the Plan is not sound, and in this submission go on to
consider a possible way forward for the Plan.

Updated Extracts from Further Statement, June 2021

For the following reasons, the May 2017 Needs Assessment is not up to

date, is not sound, significantly overestimates supply, and is-likely-to
significantly underestimates needs, pessibly-by-a-large-amount:



Reflecting the nomadic nature of their lives, patchy literacy,
nervousness of forms and paperwork, and because of keeping their
identities hidden, Gypsies and Travellers are inherently difficult to
interview and survey;

This then means surveys tend to focus on people on established
sites, and to undercount the most insecure whose needs are often

the greatest;

The assessment doesn’t make any allowance for people who are

homeless and living roadside;

It fails to identify any need from people living in caravans on other
people’s gardens or property, which is unlikely. Such people tend to
keep below the radar to avoid Planning Enforcement interest;

The assumption of a net movement form sites to housing (Step 5) is
highly unlikely. The assumption that those expressing a desire to
move into housing will be able to achieve it, para 6.13 is just that,
an assumption. Travellers in housing are inherently difficult to
identify, and often keep their identities hidden for fear of
discrimination by neighbours. In our experience a significant
proportion of our clients seeking pitches, perhaps 15%, come from
that group. Common motivations for house dwellers to seek
pitches include that they were driven into housing by the
shortage of accommodation, over-crowding in that housing, to
escape discrimination and racism by neighbours, and to be
able a life more consistent with their cultural heritage;

Given the area’s geographically extensive character and ready
access to main roads, (which tends to be particularly attractive to
Travellers), the assumption of no net-movement into the area, para
6.22 is highly unlikely. Generally, we are seeing outward movement
of Travellers from urban areas, areas with high land values, and
Green Belt constrained areas to more rural areas with lower land
values like BMS;



Because all the provision is private sites, pitches will tend to go to
those most able to afford them. A policy of only developing to the
level of the assessed level of locally generated needs, will mean all
the local needs identified by the study will not be met;

There is a specific issue about the large West Meadows public site
on the edge of Ipswich. As suggested by the table at page 118 of
the report, that site will generate need through household growth
(Step 13). Given its’ built-up nature and land values it is unlikely that
need can be accommodated in Ipswich. Babergh and Mid Suffolk
would be preferred locations for many residents. While Ipswich
may have indicated an intention to accommodate locally
generated needs, it is not clear whether the proposed means to
achieve that by extensions to the West Meadows site are
achievable and can be funded;

As shown in Annex MH1, the most recent caravan counts together
with the pitches not included in the needs assessment in Mr
Carruthers’ Table 1 show a significant increase in unauthorised
development in Mid Suffolk. Fhisistikelypartlyrelated-to-the-yards
atMendlesham- This additional need needs to be added in, and
allowance needs to be made for future examples of Travellers
moving into the area and acquiring and occupying land;

As indicated at para S29 of the report, there is a tendency for some
authorised pitches to not be occupied by Gypsies or Travellers. The
Technical Note Addendum and Mr Carruthers Table 1 confirm
this applies to a very significant proportion of the claimed Mid
Suffolk supply;

This includes ere-is-arelated-issue-of the 21 pitch site referred to

at page 75 of the plan. Fhe2nd-foothote-to-the-table-onpage 75
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o To the extent the assessment has underestimated need from such
sources as people who are homeless and living roadside, Travellers
in housing and net movement into the area, there will be then
further generated need from the subsequent household growth of

those families, para 6.23.

The importance of the needs assessment and policy approach of the Local
Plan being sound is emphasised by the context of chronic accommodation
stress and shortage of accommodation among Gypsy people. Among the
reasons for the acute accommodation shortage are:

o The abolition of the duty on local authorities to provide sites through
the Criminal Justice and Public Order Act, 1994;

o The revocation of Regional Strategies through the Localism Act
2011. For the East of England this led to an immediate drop of 36%
in pitch provision targets (from 1123 in the adopted Regional
Strategy to 724, See Annex MH2, the Executive Summary to
Planning for Gypsies and Travellers, The Impact of Localism)?;

o The difficulties Gypsies and Travellers have in acquiring land at
prices they can afford and against the context of unwillingness by
some land owners to sell to them;

o The pressures on LPAs from some people within local communities
to refuse permission when Gypsy people do apply for planning
permission;

o The change in the definition of Gypsies and Travellers for planning
purposes introduced through the 2015 edition of PPfTS, which has
then led to a very large further drop in the assessments of needs
and plan targets from the initial changes following the abolition of
Regional Strategies in 2010/ 2011.

The recent report by Friends, Families and Travellers, Last on the list: An
overview of unmet need for pitches on Traveller sites in England, Annex

MH3 provides evidence of the chronic national shortage. There were only

! The full report is available at https://travellermovement.org.uk/archived-resources
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59 pitches available on social rented sites in the whole country, compared
with 1,696 on waiting lists, and many people do not apply to be on the
waiting list precisely because they know they have no chance of being
offered a pitch. The map at page 1 of the report shows none of the

available pitches were anywhere near BMS.

By a range of measures, including literacy, educational attainment,
vulnerability to chronic health conditions, and reduced life expectancy
Gypsies and Travellers are among, if not the most disadvantaged, ethnic
minority, see England’s Most Disadvantaged Groups Gypsies Travellers
and Roma, EHRC March 2016, Annex MH4. There is growing evidence of
poor mental health and high levels of suicide among Travellers, see the
attached Hate Crime Research Report, MH5 . The shortage of
accommodation is not only important in itself it is also a huge underlying
factor behind the multi-dimensional deprivation experienced by Travellers.
The different etherdimensions of deprivation, including life expectancy,
health and educational attainment are interrelated, and will not be
addressed without solving the accommodation crisis.

S.11 of the 2004 Children Act and the judgement in ZH (Tanzania),
require the best interests of the children to be assessed

in any case where the decision of a public body affects children. In
the ZH Tanzania judgement, Annex MH6 Lord Kerr concluded, para
46: ‘It is a universal theme of the various international and domestic
instruments to which Lady Hale has referred that, in reaching
decisions that will affect a child, a primacy of importance must be
accorded to his or her best interests. This is not, it is agreed, a factor
of limitless importance in the sense that it will prevail over all other

considerations. It is a factor, however, that must rank higher than any

other. It is not merely one consideration that weighs in the balance

alongside other competing factors. Where the best interests of the

child clearly favour a certain course, that course should be followed

unless countervailing reasons of considerable force displace them. It

IS not necessary to express this in terms of a presumption but the
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primacy of this consideration needs to be made clear in emphatic
terms. What is determined to be in a child's best interests should
customarily dictate the outcome of cases such as the present,
therefore, and it will require considerations of substantial moment to

permit a different result’, our emphasis.

Through our work we are aware of the scale of benefits for children,
including but not limited to being able to attend school on a
consistent basis, from having a secure home base. Underproviding
Gypsy and Traveller accommodation will inevitably impact on families
with children. In our submission, finding a development plan sound
which is based on the principle of underproviding Gypsy and
Traveller accommodation by a substantial amount, would by

definition be contrary to the best interests of the children.

itis-also-not-clear-how The needs assessment treats does not provide
information about Gypsy people who may fall outside the 2015 PPfTS
definition. Para 5.1 indicates that 100 surveys of households on
pitches in the area were undertaken. Para 6.6 states: ‘Those surveyed
who do not meet the definition of Gypsies and Travellers contained in
the 2015 guidance did not have any future need’. This implies that it
should be possible to identify the study’s findings about non-nomadic

Travellers from its research data.

S.8 of the Housing Act 1985, as amended by s124 of the Housing &

Planning Act 2015 requires the Council to assess needs for sites for

caravans and the mooring of houseboats from those residing in or resorting

to a district. The Draft Guidance? states:

o The assessment relates to those with need to live in a caravan or
houseboat whatever their race or origin, including bargees, Romany
Gypsies, Irish and Scottish Travellers, new-age travellers and

travelling show people;

2 Draft Guidance to Local Housing Authorities on the assessment of housing needs, Caravans

and Houseboats, DCLG, March 2016. The final guidance has never been published.



o It should address a range of needs, including households with no
authorised site, whose accommodation is overcrowded or
unsuitable, suppressed households, and those unable to access
space on an authorised site, or obtain or afford land to develop;

o Their needs may differ from the rest of the population because of
their nomadic or semi-nomadic life, preference for caravan and
houseboat-dwelling, movement between bricks-and-mortar housing
and caravans or houseboats, and presence on unauthorised
encampments or developments; and

o The assessment will lead to a requirement to consider how the

needs will be met.

10 Para 13.50 of the plan makes clear that accommodation for such people
will be addressed through other housing policies. For the following reasons
this will make it extremely difficult to meet such needs and will exacerbate
the accommodation crisis among Gypsy people:

. Many such people want caravan pitch type accommodation for
which the plan makes no allocation, and proposes policy criteria,
which would make it extremely difficult to grant any planning
applications;

o It can be challenging to differentiate between definition and non-
definition Travellers, and people’s status may change as they go
through their lives;

o The definition is discriminatory on the basis it is much more difficult
for single women and the long-term sick and elderly to meet it.

10A Following criticism of the plan’s failure to make provision for non-
definition Gypsies at the Local Plan examination, South
Cambridgeshire introduced modifications which committed it to an
early review of such needs. Annex MH7 provides extracts from the
Inspectors’ Report and adopted plan. While in August 2018 it was
reasonable to conclude: ‘it would be disproportionate to find the
entire Plan unsound, particularly as the amendment to the Housing
Act was not enacted until after the Examination had started, and
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addressing this issue could lead to a significant delay in the adoption
of the Plan’, in September 2021 such an approach is less justifiable

six years after the enactment of the housing legislation.

Conclusions and Next Steps

The above flaws in the Needs Assessment means the Councils do not
have the robust evidence base to inform the preparation of local plans
required by Planning Policy for Traveller Sites (PPfTS) para 7c). They do
not have the 5 year supply of specific, deliverable sites, and supply of
specific, deliverable sites or broad locations for growth for years 6-10 and,
if possible years 11-15 required by PPfTS paras 10. a) and b). It means the
plan is discriminatory, and contrary to the Public Sector Equality Duty. It
means the plan is not positively prepared, justified, effective, and
consistent with national policy and hence is not sound as required by para
35, NPPF.

We do not support Mr Carruthers suggestion that a new GTAA should be
adopted within a year leading to the adoption of a Gypsy & Traveller DPD
within 24 months. We do not support this proposal because it is predicated
on the assumption the existing plan should be adopted. In our view the
plan’s failures in regard to Gypsy and Traveller provision are so
fundamental that the plan cannot be adopted, ignoring provision for
Gypsies and Travellers. Commissioning needs assessments and taking
DPDs through from the beginning of the process to adoption invariably
takes considerably longer than is anticipated, and this is particularly likely
to be the case in regard to a Gypsy and Traveller DPD, which may prove
contentious locally. Adopting such a DPD would take far longer than 24
months, leaving Gypsies and Travellers without an adequate policy

framework for many years.
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Instead, we would respectfully ask the Inspectors to conclude that the plan
cannot be found sound as it stands, and to provide guidance on the work

that needs to be done to repair its deficiencies as quickly as possible.

It is clearly essential that the evidence base is reasonably sound. It does
not necessarily need to be perfect. Traveller needs assessments are an
inexact science. In recent years too much work has gone into assessing
needs, and hardly any into making provision. The assessment needs to be
robust enough to inform development of local plan policy. Rather than
commissioning a new GTAA, which would take a lot of time and resources,
we would suggest that the existing GTAA is reviewed and updated,
probably by consultants, taking account of available data sources and of
the evidence submitted to the examination, including that submitted by Mr

Carruthers.

We would expect the reviewing and updating of the needs assessment to
be based on the following:

e Removing sites occupied by non-Gypsies from the assumed supply
of sites;

e I|dentification of need from a rigorous identification of unauthorised
development;

e Appropriate allowances for the full range of sources of current and
future need, including people who are homeless or living roadside,
people who are living in unauthorised sites unknown to the LPAs, from net
movement from housing, and from net movement into the area;

e An assessment of need from Gypsies and Travellers who fall
outside the PPfTS definition, which section 2 para 8 above suggests
the background data from the 2017 needs assessment should be
able to contribute towards; and

e Projections of subsequent generated needs from household growth

in the plan period.

Any such update will involve making assumptions about how you interpret

the data and project it forward. It is essential that such a review is
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considered by a technical session of the examination, with the participants
able to express their opinions on the interpretation and projection of the

data, leading to conclusions about a sound assessment for the plan period.

It may not be realistic to allocate all of the sites required in a reasonably
efficient timetable. Local authorities find it extremely difficult to positively
promote sites. In the circumstances, putting in place a good enough
assessment of needs, and a positive policy framework that is supportive of
appropriate proposals brought forward by Travellers themselves is
probably the least bad solution to the dilemma of making adequate

provision while not delaying adoption of the plan unnecessarily.

We would welcome any allocations that can practically be made in a
reasonably efficient timetable. This might be done by the LPAs bringing
forward allocations from the review of their landholdings referred to at para
1.16 of the Technical Note, H12, and by Gypsy and Traveller land owners
being invited to identify sites for consideration at the Examination.
However, we are not confident this would enable enough allocations, and
in any event, there would be still be a need for adequate policy against

which applications which come forward can be determined.

. Among the elements of such a policy framework would be:

e A recognition of the acute accommodation shortage among
nomadic and non-nomadic Gypsies;

e A recognition of the level of deprivation, and the importance of
adequate site provision to addressing that deprivation;

e A recognition that a relatively spacious area like BMS has the
potential to contribute to meeting needs, including in supporting
net-movement into the area from more constrained, higher land
value areas;

e A framework based on the development management policies in
PPfTS, including the acceptability of Traveller sites in rural and
semi-rural locations. As Inspector Dakeyne found at para 13 of
Appeal Decision 3193773 of August 2018: ‘The PPTS accepts



that Gypsy and Traveller sites can locate in rural areas. In doing
so it is logical to also accept that some visual harm will occur from
many sites particularly those that are not on land which was
previously developed, untidy or derelict and that caravans will be
part of the rural scene in some countryside locations’,

e A framework that recognises the barriers for Travellers in
acquiring land, which will mean sites are unlikely to be in the most
transport sustainable locations. As Inspector Sherratt found at
para 19 of Appeal Decision 3234671 of February 2020: ‘land in
settlements or edge of settlements considered a suitable and
sustainable location for housing for the settled population, is in
most circumstances, simply not available to accommodate private
gypsy and traveller sites’.

e A framework that seeks to support appropriate development for

non-nomadic Travellers.

Annexes

MH1
MH2

MH3
MH4

MH5
MHG6
MH7

Mid Suffolk Caravan Counts

Planning for Gypsies and Travellers, The Impact of Localism, June 2011
Executive Summary

Last on the List, Friends Families & Travellers, January 2021

England’s Most Disadvantaged Groups Gypsies Travellers and Roma,
EHRC March 2016

Hate Crime Research Report, December 2020

ZH Tanzania

Extracts South Cambs Local Plan and Inspectors Report

(We have already provided MH1 to MH5 as attachments to the Further Statement,
June 2021, which was submitted prior to the 21 June hearing.)



Extracts from the South Cambridgeshire Local Plan Inspectors’ Report,
August 2018 and the South Cambridgeshire Local Plan, September 2018

Inspectors Report

130. The Council suggests that the needs of gypsies and travellers who do not
meet the new definition can be met as part of the housing provision for the
settled population. We agree that, in principle, that is the correct approach
but the need for caravan sites has to be assessed, as required by the
Housing Act. Once that assessment has been carried out, the ways in
which that need can be met must be considered in accordance with
paragraph 14 of the Framework. Given the potential requirement for almost
130 pitches careful consideration will need to be given to whether this need
is likely to be met through the use of a criteria based policy and the
development management process, or whether site allocations will be
necessary. We find, therefore, that the evidence base of the Plan is
inadequate in relation to this issue and consequently the Policy response is
inadequate. However, it would be disproportionate to find the entire Plan
unsound, particularly as the amendment to the Housing Act was not
enacted until after the Examination had started, and addressing this issue
could lead to a significant delay in the adoption of the Plan. In the
circumstances we consider that this is a matter that can be addressed
through the planned review of the Plan. SC206 commits the Council to
considering the implications of that assessment through the early review of
the Local Plan.

South Cambridgeshire Local Plan

Policy S/13: Review of the Local Plan
The Council will undertake an early review of the Local Plan to commence before
the end of 2019 and with submission to the Secretary of State for examination
anticipated by the end of Summer 2022. The new Local Plan will be prepared
jointly by Cambridge and South Cambridgeshire Councils for their combined
districts (Greater Cambridge). Specific matters to be addressed by the review
include the following:
a. An updated assessment of housing needs.
b. The progress being made towards implementation of the spatial strategy
for Greater Cambridge, in particular the new settlements at Waterbeach
and Bourn Airfield.
c. Working with the local housing authority, consideration of the
implications of an assessment, required by the Housing Act 1985, as
amended by the Housing and Planning Act 2016, of the needs of people
residing in or resorting to their district with respect to the provision of sites
on which caravans can be stationed.
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In respect of those Gypsies and Travellers or Travelling Showpeople who
do not lead a nomadic lifestyle according to the planning definition, South
Cambridgeshire will continue to assess and plan to meet their needs, as
part of its wider responsibilities to plan to meet the accommodation needs
of its settled community. The Housing Act 1985 (as amended by the
Housing and Planning Act 2016) includes a requirement to consider the
needs of people residing in or resorting to the District with respect to the
provision of sites on which caravans can be stationed, or places on inland
waterways where houseboats can be moored. Policy S/13 includes a
commitment to consider the implications of an assessment, including
whether any site allocations should be made to meet any need identified,
working with the local housing authority, through an early review of the
Local Plan.
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ZH (Tanzania) v Home Secretary (SC(E)) [2011]2 AC

Supreme Court

ZH (Tanzania) v Secretary of State for the Home Department

[2011] UKSC 4
2010 Novo, 10; Lord Hope of Craighead DPSC, Baroness Hale of
2011 Febr Richmond, Lord Brown of Eaton-under-Heywood,

Lord Mance, Lord Kerr of Tonaghmore JJSC

Immigration — Asylum — Removal — Claimant giving birth to children of British
father while asylum applications pending — Children having British citizenship
through father — Father later diagnosed with HIV — Claimant’s asylum
applications unsuccessful — Claimant resisting removal on grounds of
interference with Convention right to respect for private and family life — Weight
to be given to children’s best interests when considering claimant’s removal from
United Kingdom — Importance to be attached to children’s British citizenship —
Human Rights Act 1998 (c 42), Sch 1, Pt I, art 8

The claimant, a citizen of Tanzania, arrived in the United Kingdom in 1995.
Over the next ten years she made three claims for asylum, two using false identities, a
human rights claim and two applications for leave to remain, all of which were
unsuccessful. In 1997 she formed a relationship with a British citizen and they had
two children, born in 1998 and 2001, who both had British citizenship through the
father. In 2005 the claimant and the father separated. The children continued to live
with the claimant, although the father continued to have regular contact with them.
After the father was diagnosed as being HIV positive in 2007 the claimant made a
fresh claim under the Human Rights Act 1998", claiming that her removal from the
United Kingdom would constitute a disproportionate interference with her right to
respect for her private and family life, guaranteed by article 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms. The Secretary of State
rejected the claim and the claimant’s appeal to the Asylum and Immigration Tribunal
was dismissed after a reconsideration. The Court of Appeal dismissed the claimant’s
further appeal.

On the claimant’s appeal—

Held, allowing the appeal, that international law placed a binding obligation
upon public bodies, including the immigration authorities and the Secretary of State,
to discharge their functions having regard to the need to safeguard and promote the
welfare of children; that the obligation applied not only to how children were looked
after in the United Kingdom but also to decisions made about asylum, deportation
and removal from the United Kingdom; that any such decision which was taken
without having regard to the need to safeguard and promote the welfare of any child
involved would not be “in accordance with law” for the purposes of article 8.2 of the
Convention; that, further, in all decisions directly or indirectly affecting a child’s
upbringing national authorities were required to treat the best interests of the child as
a primary consideration, by identifying what those best interests required and then
assessing whether the strength of any other consideration, or the cumulative effect of
other considerations, outweighed the child’s best interests; that although a child’s
British nationality was not a decisive factor it was nevertheless of particular
importance in assessing the child’s best interests and was relevant in deciding whether
it would be reasonable to expect the child to live in another country; and that, having
regard to the benefits of British citizenship, the facts that the claimant’s children were
British by descent from their British father with whom they had a good relationship,
had an unqualified right to live in the United Kingdom where they had always lived,

" Human Rights Act 1998, Sch 1, Pt 1, art 8: see post, para 14.
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were being educated and had social links with the community, and the countervailing
considerations of the need to maintain firm and fair immigration control, the
claimant’s appalling immigration history and the precariousness of her position
when the children had been conceived, for none of which the children could be
blamed, the claimant’s removal would constitute a disproportionate interference
with the children’s rights under article 8 to respect for their family life (post,
paras 23-26, 30-33, 38, 39, 45).

Wan v Minister for Immigration and Multicultural Affairs (2001) 107 FCR 133
considered.

Per curiam. The immigration authorities must be prepared at least to consider
hearing directly from a child who wishes to express a view and is old enough to do so.
While their interests may be the same as their parents’ that should not be taken for
granted in every case ( post, paras 37, 39, 45).

Decision of the Court of Appeal [2009] EWCA Civ 691 reversed.

The following cases are referred to in the judgments:

Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7 EHRR 471

Beoku-Betts v Secretary of State for the Home Department [2008] UKHL 39; [2009]
AC 115;5[2008] 3 WLR 166; [2008] 4 Al ER 1146, HL(E)

Boultif v Switzerland (2001) 33 EHRR 1179

EB (Kosovo) v Secretary of State for the Home Department [2008] UKHL 41; [2009]
AC 1159;[2008] 3 WLR 178; [2008] 4 AIl ER 28, HL(E)

EM (Lebanon) v Secretary of State for the Home Department (AF (A Child)
intervening) [2008] UKHL 64; [2009] AC 1198; [2008] 3 WLR 931; [2009] T All
ER 559, HL(E)

Edore v Secretary of State for the Home Department [2003] EWCA Civ 716; [2003]
1T WLR 2979;[2003] 3 AIlER 1265, CA

Fadele v United Kingdom (1991) 70 DR 159

Jaramillo v United Kingdom (Application No 24865/94) (unreported) 23 October
1995, EComHR

Maslov v Austria [2009] INLR 47, GC

Minister for Immigration and Ethnic Affairs v Teob (1995) 183 CLR 273

Naidike v Attorney General of Trinidad and Tobago [2004] UKPC 49; [2005] 1 AC
538;[2004] 3 WLR 1430, PC

Neulinger v Switzerland (2010) 28 BHRC 706, GC

O and OL v United Kingdom (Application No 11970/86) (unreported) 13 July 1987,
EComHR

Poku v United Kingdom (1996) 22 EHRR CD 94

R (WL (Congo)) v Secretary of State for the Home Department [2010] EWCA Civ
11715 [2010] T WLR 2168;[2010] 4 AIl ER 489, CA

Rodrigues da Silva, Hoogkamer v The Netherlands (2006) 44 EHRR 729

Sorabjee v United Kingdom [1996] EHRLR 216

Uner v The Netherlands (2006) 45 EHRR 421, GC

Wan v Minister for Immigration and Multicultural Affairs [2001] FCA 568; 107 FCR

133

The following additional cases were cited in argument:

AB (Jamaica) v Secretary of State for the Home Department [2007] EWCA Civ 1302
[2008] 1 WLR 1893, CA

Beljoudi v France (1992) 14 EHRR 8ot

Chen v Secretary of State for the Home Department (Case C-200/02) [2005] QB 325;
[2004] 3 WLR 1453; [2005] AIl ER (EC) 129, ECJ

Chikwamba v Secretary of State for the Home Department [2008] UKHL 40; [2008]
1T WLR 14205 [2009] 1 All ER 363, HL(E)
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ZH (Tanzania) v Home Secretary (SC(E)) [2011]2 AC
Argument

R v Secretary of State for the Home Department, Ex p Gangadeen [1998] 1 FLR 762,
CA

R (M) v Islington London Borough Council [2004] EWCA Civ 235; [2005] 1 WLR
884;[2004] 4 Al ER 709, CA

Senv The Netherlands (2001) 36 EHRR 81

Tuquabo-Tekle v The Netherlands [2006] 1 FLR 798

APPEAL from the Court of Appeal

By permission of the Supreme Court (Lord Rodger of Earlsferry, Baroness
Hale of Richmond and Lord Mance JJSC) granted on 28 March 20710, the
claimant, ZH, appealed from the judgment of the Court of Appeal
(Lawrence Collins, Moses LJJ and Holman J) on 26 March 2009 [2009]
EWCA Civ 691, dismissing the claimant’s appeal from a decision dated
5 August 2008 of the Asylum and Immigration Tribunal (Immigration
Judges Blandy and Middleton Roy) which, having reconsidered the
claimant’s case, had upheld a decision on 4 March 2008 of the tribunal
(Immigration Judge Rowlands) to refuse the claimant’s application under
the Human Rights Act 1998 claiming that the decision of the Secretary of
State for the Home Department to give directions for her removal to
Tanzania would result in a violation of her right to respect for her private
and family life guaranteed by article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.

The facts are stated in the judgment of Baroness Hale of Richmond JSC.

Manjit Gill QC and Benjamin Hawkin (instructed by Raffles Haig) for
the claimant.

The first issue is what is in the best interests of the children under
article 8.2 of the Convention for the Protection of Human Rights and
Fundamental Freedoms. The children must be treated as persons to whom
the law ascribes specific rights of their own. Because they are minors,
international human rights law recognises that they are entitled to specific,
special and enhanced protection in respect of those rights. Their best
interests are not merely a factor to be taken into account like any other.
Where consideration is being given to the removal of a parent, the best
interests of an affected child is the first thing which has to be identified before
a decision to remove can properly be taken.

These are British children and the possession of British nationality is in
itself of particular importance and must be given consideration. The Court
of Appeal failed to appreciate that in certain circumstances, including those
that arise in the present appeal, the fact that the children are British citizens
will be decisive. Some sort of primacy must be attached to British
nationality. The conclusions of the courts below give rise to anomalous and
discriminatory results. The children have a right to have a personal
relationship and regular contact with their parents.

The Secretary of State’s decision amounts to sending British citizens into
exile or constructively removing them when both domestic and international
law only permits that result in rare and extreme circumstances. The
Secretary of State’s decision has imposed on the parents and the children a
heartbreaking choice as to whether the children should stay in the United
Kingdom, the only country in which they have ever lived, and lose their
primary carer who is their mother, or go with their mother to Tanzania and
be separated from their father. Although the parents can be criticised for not
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thinking about that potential choice, the children are innocent victims and
the Secretary of State and the courts have positive obligations to protect the
children both as minors and as British citizens. The children cannot be
treated merely as appendages of their parents and therefore irrelevant in the
decision-making process relating to their mother. They cannot be deprived
of the consequences and benefits of their British citizenship.

Article 8 requires that in cases where the removal of a parent potentially
gives rise to a separation of a child from a parent, the court should keep
uppermost in its mind the rights of the child and should always treat the best
interests of the child as the paramount, or alternatively, the primary
consideration in the assessment of proportionality. Decision-makers should
ensure that a mechanism is found to ensure that the children’s voices are
heard. These children’s own best interests require that they should not be
removed from the United Kingdom and that they should remain here with
both their parents.

[Reference was made to Neulinger v Switzerland (2010) 28 BHRC 706;
Sen v The Netherlands (2003) 36 EHRR 81; Tuquabo-Tekle v The
Netherlands [2006] 1 FLR 798; Boultif v Switzerland (2001)
33 EHRR 1179; Uner v The Netherlands (2006) 45 EHRR 421; Maslov v
Austria [2007] INLR 47; Beoku-Betts v Secretary of State for the Home
Department [2009] AC t15; Chikwamba v Secretary of State for the Home
Department [2008] 1 WLR 1420; EB (Kosovo) v Secretary of State for the
Home Department [2009] AC t159; R (M) v Islington London Borough
Council [2005] 1 WLR 884; AB (Jamaica) v Secretary of State for the Home
Department [2008] 1 WLR 1893 and Chen v Secretary of State for the
Home Department (Case C-200/02) [2005] QB 325. Reference was also
made to the United Nations Convention on the Rights of the Child (1989)
(Cm 1976), articles 3 and 9; the United Nation Committee on the Rights of
the Child, General Comment No 6 (39th Session, 2005) (CRC/GC/2005/6)
on “Treatment of Unaccompanied and Separated Children Outside their
Country of Origin” and General Comment No 12 (51st Session, 2009)
(CRC/C/GC/12) on “The right of the child to be heard” and the Borders,
Citizenship and Immigration Act 2009, section §5. Additional reference
was made to various academic writings on the rights of the child, including;:
Philip Alston, “The Legal Framework of the Convention on the Rights of the
Child”, Bulletin of Human Rights 91/2, p 9 (United Nations); “The Child as
Citizen” (Council of Europe, 1996); Michael Freeman, “Article 3: The Best
Interests of the Child” (Martinus Nijhoff, 2007) and Jane McAdam,
“Seeking Asylum under the Convention on the Rights of the Child: A case for
Complementary Protection” (2006) 14 International Journal of Children’s
Rights, pp 251-274.]

Joanna Dodson QC and Edward Nicholson (instructed by Raffles Haig)
for the children, intervening.

The submissions made on behalf of the claimant are adopted. It would be
appropriate to canvas the children’s views on whether they wanted to go to
Tanzania with the claimant. It is also relevant to consider whether section 1
of the Children Act 1989 which states that the children’s welfare shall be the
paramount consideration applies to immigration decisions. The outcome of
the proceedings will have a profound effect on the children’s future lives.
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Monica Carss-Frisk QC and Susan Chan (instructed by Treasury
Solicitor) for the Secretary of State.

In the particular circumstances of this case the decision to remove the
claimant was incompatible with article 8, but the claimant’s submissions
should be rejected.

Article 8 calls for a fact sensitive approach in which all relevant factors
are carefully evaluated and no one factor is decisive, or paramount in the
sense of inevitably “trumping” all other considerations. The best interests of
the child are a primary consideration, but it is not decisive. The British
citizenship of a relevant family member is a factor to be weighed in the
balance but it is not decisive and its weight depends on all the circumstances.
Article 8 does not grant the right to enjoy family life in any particular
country.

The best interests of the child are “a” primary consideration and not “the”
primary consideration. Other considerations can be taken into account.
There must be sufficient countervailing factors to outweigh the best interests
of the child. Nothing in the case law, whether domestic or of the European
Court of Human Rights, indicates that the best interests of the child are
paramount or decisive.

British citizenship in itself does not put this case in a special category. The
children’s citizenship has “a role” to play but that is all it is. The concern is
with family life and not other benefits like welfare protection. The children
have equal rights with adults, not more rights. The child can be heard
through another person including the parent if there is no conflict between
them. Otherwise the child should be separately represented.

[Reference was made to EB (Kosovo) v Secretary of State for the Home
Department [2009] AC 1159; Rodrigues da Silva, Hoogkamer v The
Netherlands (2006) 44 EHRR 729; Naidike v Attorney General of Trinidad
and Tobago [2005] 1 AC 538; Uner v The Netherlands 45 EHRR 42713
Maslov v Austria [2009] INLR 47; Neulinger v Switzerland 28 BHRC 706;
Beldjoudi v France (1992) 14 EHRR 8o1; O and OL v United Kingdom
(Application No 11970/86) (unreported) 13 July 1987; Sorabjee v United
Kingdom [1996] EHRLR 216; R v Secretary of State for the Home
Department, Ex p Gangadeen [1998] FLR 762; EM (Lebanon) v Secretary
of State for the Home Department) (AF (A Child) intervening) [2009]
AC 1198 and Wan v Minister for Immigration and Multicultural Affairs
(2001) 107 FCR 133.]

Gill OCinreply.

None of the cases in the European Court of Human Rights is consistent
with the conclusion that, where a child’s best interests requires the parent’s
presence, immigration concerns will override that. [Reference was made to
Edore v Secretary of State for the Home Department [2003] 1 WLR 2979.]

The court took time for consideration.

1 February 2011. BARONESS HALE OF RICHMOND JSC (with whom
Lord Brown of Eaton-under-Heywood and Lord Mance JJSC agreed)

1 The over-arching issue in this case is the weight to be given to the best
interests of children who are affected by the decision to remove or deport
one or both of their parents from this country. Within this, however, is a
much more specific question: in what circumstances is it permissible to
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remove or deport a non-citizen parent where the effect will be that a child
who is a citizen of the United Kingdom will also have to leave? There is, of
course, no power to remove or deport a person who is a United Kingdom
citizen: see Immigration Act 1971, section 3(5)(6). They have a right of
abode in this country, which means that they are free to live in, and to come
and go into and from the United Kingdom without let or hindrance: see
1971 Act, sections 1 and 2. The consistent stance of the Secretary of State is
that UK citizens are not compulsorily removed from this country (eg Phil
Woolas, Hansard (HC Debates), 15 June 2009, written answers, col 33).
However if a non-citizen parent is compulsorily removed and agrees to take
her children with her, the effect is that the children have little or no choice in
the matter. There is no machinery for consulting them or giving independent
consideration to their views.

The facts

2 The facts of this case are a good illustration of how these issues can
arise. The mother is a national of Tanzania who arrived here in December
1995 at the age of 20. She made three unsuccessful claims for asylum, one in
her own identity and two in false identities. In 1997 she met and formed a
relationship with a British citizen. They have two children, a daughter, T,
born in 1998 (who is now 12 years old) and a son, J, born in 2001 (who is
now nine). The children are both British citizens, having been born here to
parents, one of whom is a British citizen. They have lived here with their
mother all their lives, nearly all of the time at the same address. They attend
local schools.

3 Their parents separated in 2005 but their father continues to see them
regularly, visiting approximately twice a month for four to five days at a
time. In 2007 he was diagnosed with HIV. He lives on disability living
allowance with his parents and his wife and is reported to drink a great deal.
The tribunal nevertheless thought that there would not “necessarily be any
particular practical difficulties” if the children were to go to live with him.
The Court of Appeal very sensibly considered this “susceptible to criticism as
having no rational basis”. Nevertheless, they upheld the tribunal’s finding
that the children could reasonably be expected to follow their mother to
Tanzania: [2009] EWCA Civ 691 at [27]. They also declined to hold that
there was no evidence to support the tribunal’s finding that the father would
be able to visit them in Tanzania, despite his fragile health and limited
means: para 32.

4 As it happens, this court has seen another illustration of how these
issues may arise, in R (WL (Congo)) v Secretary of State for the Home
Department [2010] 1 WLR 2168 (Supreme Court judgment pending). Both
father and mother are citizens of the Democratic Republic of Congo. Their
child, however, is a British citizen. The Secretary of State intends to deport
the father under section 3(5) of the 1971 Act and also served notice of
intention to deport both mother and child. There is power to deport non-
citizen family members of those deported under section 3(5) but there is no
power to deport citizens under that or any other provision of the 1971 Act.
It is easy to see how a mother served with such a notice might think that
there was such a power and that she had no choice. Fortunately, it appears
that the notice was not followed up with an actual decision to deport in that
case.
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These proceedings

5 This mother’s immigration history has rightly been described as
“appalling”. She made a claim for asylum on arrival in her own name which
was refused in 1997 and her appeal was dismissed in 1998, shortly after the
birth of her daughter. She then made two further asylum applications,
pretending to be a Somali, both of which were refused. In 2001, shortly
before the birth of her son, she made a human rights application, claiming
that her removal would be in breach of article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms. This was refused
in 2004 and her appeal was dismissed later that year. Also in 2004 she and
the children applied for leave to remain under the “one-off family
concession” which was then in force. This was refused in 2006 because of
her fraudulent asylum claims. Meanwhile in 2005 she applied under a
different policy known as the “seven-year child concession”. This too was
refused, for similar reasons, later in 2006 and her attempts to have this
judicially reviewed were unsuccessful.

6 After the father’s diagnosis in 2007, fresh representations were made.
The Secretary of State accepted these as a fresh claim but rejected it early in
2008. The mother’s appeal was dismissed in March 2008. However an
application for reconsideration was successful. In May 2008, Senior
Immigration Judge McGeachy held that the immigration judge had not
considered the relationship between the children and their father (it being
admitted that there was no basis on which he could have found that they
could live here with him), the fact that they had been born in Britain and
were then aged nine and seven and were British. It was a material error of
law for the immigration judge not to have taken into account the rights of
the children and the effect of the mother’s removal upon them.

7 Nevertheless at the second stage of the reconsideration, the tribunal,
having heard the evidence, dismissed the appeal: Appeal Number
TA/o1284/2008. They found that there was family life between the mother
and the children and between the father and the children, although not
between the parents, and also that the mother had built up a substantial
private life in this country: para 5.3. Removal to Tanzania, if the children
accompanied the mother, would substantially interfere with the relationship
with their father; staying behind would substantially interfere with the
relationship with their mother: para 5.4. Removing the mother would be in
accordance with the law for the purpose of protecting the rights and
freedoms of others. The only question was whether it would be
proportionate: para §.5.

8 The tribunal found the mother to be seriously lacking in credibility.
She had had the children knowing that her immigration status was
precarious. Having her second child was “demonstrably irresponsible”:
para 5.8. However, the children were innocent of their parents’s
shortcomings: para 5.9. The parents now had to choose what would be best
for their children:

“We do not consider that it can be regarded as unreasonable for the
[Secretary of State’s] decision to have that effect, because the eventual
need to take such a decision must have been apparent to them ever since
they began their relationship and decided to have children together”:
para 5.10.
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9 The tribunal found it a “distinct and very real possibility” that the
children might remain here with their father: para 5.11. This might motivate
him to overcome his difficulties. People with HIV can lead ordinary lives.
The daughter was of an age when many African children were separated
from their parents and sent to boarding schools. The son, had he been a
Muslim, would have been regarded as old enough to live with his father
rather than his mother. Hence the tribunal could not see “any particular
practical difficulties” if the children were to go and live with their father:
para 5.15.

10 Equally, it would be “a very valid decision” for the children to go and
live with their mother in Tanzania: para 5.16. It is not an uncivilised or an
inherently dangerous place. Their mother must have told them about it.
There were no reasons why their father should not from time to time travel
to see the children there. They did not accept that either his HIV status or his
financial circumstances were an obstacle. Looking at the circumstances in
the round, therefore:

“neither of the potential outcomes of the [mother’s| removal which we
have outlined above would represent such an interference with the family
life of the children, or either of them, with either their mother on the one
hand or their father on the other as to be disproportionate, again having
regard to the importance of the removal of the [mother] in pursuance of
the system of immigration control in this country”: para §.20.

They had earlier said that this was “of very great importance and
considerable weight must be placed upon it”: para 5.19.

11 Permission to appeal was initially refused on the basis that, even if
the tribunal had been wrong to think that the children could stay here with
their father, they could live in Tanzania with their mother. Ward L]
eventually gave permission to appeal because he was troubled about the
effect of their leaving upon their relationship with their father: “how are we
to approach the family rights of a broken family like this?” Before the Court
of Appeal, however, it was argued that the British citizenship of the children
was a “trump card” preventing the removal of their mother. This was
rejected as inconsistent with the authorities, and in particular with the
principle that there is no “hard-edged or bright-line rule”, which was
enunciated by Lord Bingham of Cornhill in EB (Kosovo) v Secretary of State
for the Home Department [2009] AC 1159, and is quoted in full at para 15
below.

12 Mr Manjit Gill QC, on behalf of the appellant mother, does not
argue in this court that the citizenship of the children should be dispositive in
every case. But he does argue that insufficient weight is given to the welfare
of all children affected by decisions to remove their parents and in particular
to the welfare of children who are British citizens. This is incompatible with
their right to respect for their family and private lives, considered in the light
of the obligations of the United Kingdom under the United Nations
Convention on the Rights of the Child. Those obligations are now (at least
partially) reflected in the duty of the Secretary of State under section 55 of
the Borders, Citizenship and Immigration Act 2009.

13 The Secretary of State now concedes that it would be
disproportionate to remove the mother in the particular facts of this case.
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But she is understandably concerned about the general principles which the
Border Agency and appellate authorities should apply.

The domestic law

14 This is the mother’s appeal on the ground that her removal will
constitute a disproportionate interference with her right to respect for her
private and family life, guaranteed by article 8 of the Human Rights
Convention:

“1. Everyone has the right to respect for his private and family life, his
home and his correspondence.

“2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.”

However, in Beoku-Betts v Secretary of State for the Home Department
[2009] AC 115, the House of Lords held that both the Secretary of State and
the immigration appellate authorities had to consider the rights to respect
for their family life of all the family members who might be affected by the
decision and not just those of the claimant or appellant in question. Lord
Brown of Eaton-under-Heywood summarised the argument which the
House accepted thus, at para 20:

“Together these members enjoy a single family life and whether or not
the removal would interfere disproportionately with it has to be looked at
by reference to the family unit as a whole and the impact of removal upon
each member. If overall the removal would be disproportionate, all
affected family members are to be regarded as victims.”

I'added this footnote at para 4:

“To insist that an appeal to the Asylum and Immigration Tribunal
consider only the effect upon other family members as it affects the
appellant, and that a judicial review brought by other family members
considers only the effect upon the appellant as it affects them, is not only
artificial and impracticable. It also risks missing the central point about
family life, which is that the whole is greater than the sum of its individual
parts. The right to respect for the family life of one necessarily
encompasses the right to respect for the family life of others, normally a
spouse or minor children, with whom that family life is enjoyed.”

15 When dealing with the relevant principles in EB (Kosovo) v
Secretary of State for the Home Department [2009] AC 1159, Lord Bingham
of Cornhill said, at para 12:

“Thus the appellate immigration authority must make its own
judgment and that judgment will be strongly influenced by the particular
facts and circumstances of the particular case. The authority will, of
course, take note of factors which have, or have not, weighed with the
Strasbourg court. It will, for example, recognise that it will rarely be
proportionate to uphold an order for removal of a spouse if there is a
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close and genuine bond with the other spouse and that spouse cannot
reasonably be expected to follow the removed spouse to the country of
removal, or if the effect of the order is to sever a genuine and subsisting
relationship between parent and child. But cases will not ordinarily raise
such stark choices, and there is in general no alternative to making a
careful and informed evaluation of the facts of the particular case. The
search for a hard-edged or bright-line rule to be applied in the generality
of cases is incompatible with the difficult evaluative exercise which
article 8 requires.”

Thus, of particular importance is whether a spouse or, I would add, a child
can reasonably be expected to follow the removed parent to the country of
removal.

16 Miss Monica Carss-Frisk QC, for the Secretary of State, was content
with the way I put it in the Privy Council case of Naidike v Attorney General
of Trinidad and Tobago [2005] 1 AC 538, para 75:

“The decision-maker has to balance the reason for the expulsion
against the i impact upon other family members, including any alternative
means of preserving family ties. The reason for deporting may be
comparatively weak, while the impact on the rest of the family, either of
being left behind or of being forced to leave their own country, may be
severe. On the other hand, the reason for deporting may be very strong,
or it may be entirely reasonable to expect the other family members to
leave with the person deported.”

The Strasbourg cases

17 These questions tend to arise in two rather different sorts of case.
The first relates to long-settled residents who have committed criminal
offences (as it happens, this was the context of R (WL (Congo)) v Secretary
of State for the Home Department [2010] 1 WLR 2168). In such cases, the
principal legitimate aims pursued are the prevention of disorder and crime
and the protection of the rights and freedoms of others. The Strasbourg
court has identified a number of factors which have to be taken into account
in conducting the proportionality exercise in this context. The leading case
is now Uner v The Netherlands (2006) 45 EHRR 421. The starting point is,
of course, that states are entitled to control the entry of aliens into their
territory and their residence there. Even if the alien has a very strong
residence status and a high degree of integration he cannot be equated with a
national. Article 8 does not give him an absolute right to remain. However,
if expulsion will interfere with the right to respect for family life, it must be
necessary in a democratic society and proportionate to the legitimate aim
pursued. At para 57, the Grand Chamber repeated the relevant factors
which had first been enunciated in Boultif v Switzerland (2001)
33 EHRR 1179 (numbers inserted):

“(i) the nature and seriousness of the offence committed by the
applicant; (ii) the length of the applicant’s stay in the country from which
he or she is to be expelled; (iii) the time elapsed since the offence was
committed and the applicant’s conduct during that period; (iv) the
nationalities of the various persons concerned; (v) the applicant’s famlly
situation, such as the length of the marriage, and other factors expressing
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the effectiveness of a couple’s family life; (vi) whether the spouse knew
about the offence at the time when he or she entered into a family
relationship; (vii) whether there are children of the marriage, and if so,
their age; and (viii) the seriousness of the difficulties which the spouse is
likely to encounter in the country to which the appellant is to be
expelled.”

Significantly for us, however, the Grand Chamber in Unrer went on, in
para 58, “to make explicit two criteria which may already be implicit” in the
above (again, numbers inserted):

“(ix) the best interests and well-being of the children, in particular the
seriousness of the difficulties which any children of the applicant are
likely to encounter in the country to which the applicant is to be expelled;
and (x) the solidity of social, cultural and family ties with the host country
and with the country of destination.”

The importance of these is reinforced in the recent case of Maslov v Austria
[2009] INLR 47, para 75 where the Grand Chamber emphasised that

“for a settled migrant who has lawfully spent all or the major part of
his or her childhood and youth in the host country, very serious reasons
are required to justify expulsion. This is all the more so where the person
concerned committed the offences underlying the expulsion measure as a
juvenile.”

18 The second sort of case arises in the ordinary immigration context,
where a person is to be removed because he or she has no right to be or
remain in the country. Once again, the starting point is the right of all states
to control the entry and residence of aliens. In these cases, the legitimate aim
is likely to be the economic well-being of the country in controlling
immigration, although the prevention of disorder and crime and the
protection of the rights and freedoms of others may also be relevant. Factors
(i), (iii), and (vi) identified in Boultif and Uner are not relevant when it comes
to ordinary immigration cases, although the equivalent of (vi) for a spouse is
whether family life was established knowing of the precariousness of the
immigration situation.

19 It was long ago established that mixed nationality couples have no
right to set up home in whichever country they choose: see Abdulaziz,
Cabales and Balkandali v United Kingdom (1985) 7 EHRR 471. Once they
have done so, however, the factors relevant to judging the proportionality of
any interference with their right to respect for their family lives have quite
recently been rehearsed in Rodrigues da Silva, Hoogkamer v The
Netherlands (2006) 44 EHRR 729, para 39:

“Article 8 does not entail a general obligation for a state to respect
immigrants’ choice of the country of their residence and to authorise
family reunion in its territory. Nevertheless, in a case which concerns
family life as well as immigration, the extent of a state’s obligations to
admit to its territory relatives of persons residing there will vary
according to the particular circumstances of the person involved and the
general interest [the reference is to Gul v Switzerland (1996)
22 EHRR 93, para 38]. Factors to be taken into account in this context
are the extent to which family life is effectively ruptured, the extent of the
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ties in the contracting state, whether there are insurmountable obstacles
in the way of the family living in the country of origin of one or more of
them, whether there are factors of immigration control (eg a history of
breaches of immigration law) or considerations of public order weighing
in favour of exclusion [the reference is to Solomon v The Netherlands
(Application No 44328/98) (unreported) given 5 September 2000].
Another important consideration will also be whether family life was
created at a time when the persons involved were aware that the
immigration status of one of them was such that the persistence of that
family life within the host state would from the outset be precarious. The
court has previously held that where this is the case it is likely only to be in
the most exceptional circumstances that the removal of the non-national
family member will constitute a violation of article 8 [the reference is to
Mitchell v United Kingdom (Application No 40447/98) (unreported)
given 24 November 1998; Ajayi v United Kingdom (Application
No 27663/95) (unreported) given 22 June 1999].”

Despite the apparent severity of these words, the court held that there had
been a violation on the facts of the case. A Brazilian mother came to the
Netherlands in 1994 and set up home with a Dutch national without ever
applying for a residence permit. In 1996 they had a daughter who became a
Dutch national. In 1997 they split up and the daughter remained with her
father. It was eventually confirmed by the Dutch courts that it was in her
best interests to remain with her father and his family in the Netherlands
even if this meant that she would have to be separated from her mother. In
practice, however, her care was shared between the mother and the paternal
grandparents. The court concluded at para 44 that, notwithstanding the
mother’s “cavalier attitude to Dutch immigration rules”,

“In view of the far reaching consequences which an expulsion would
have on the responsibilities which the first applicant has as a mother, as
well as on her family life with her young daughter, and taking into
account that it is clearly in Rachael’s best interests for the first applicant
to stay in the Netherlands, the court considers that in the particular
circumstances of the case the economic well-being of the country does not
outweigh the applicants’ rights under article 8, despite the fact that the
first applicant was residing illegally in the Netherlands at the time of
Rachael’s birth.”

20 It is worthwhile quoting at such length from the court’s decision in
Rodrigues da Silva because it is a relatively recent case in which the
reiteration of the court’s earlier approach to immigration cases is tempered
by a much clearer acknowledgement of the importance of the best interests
of a child caught up in a dilemma which is of her parents’ and not of her own
making. This is in contrast from some earlier admissibility decisions in
which the Commission (and on occasion the court) seems to have
concentrated more on the failings of the parents than upon the interests of
the child, even if a citizen child might thereby be deprived of the right to
grow up in her own country: see, for example, O and OL v United Kingdom
(Application No 11970/86) (unreported) 13 July 1987; Sorabjee v United
Kingdom [1996] EHRLR 216; Jaramillo v United Kingdom (Application
No 24865/94) (unreported) 23 October 1995 and Poku v United Kingdom
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(1996) 22 EHRR CD 94. In Poku, the Commission repeated, at p 97, that
“in previous cases the factor of citizenship has not been considered of
particular significance”. These were, however, cases in which the whole
family did have a real choice about where to live. They may be contrasted
with Fadele v United Kingdom (1991) 70 DR 159, in which British children
aged 12 and 9 at the date of the decision had lived all their lives in the United
Kingdom until they had no choice but to go and live in some hardship in
Nigeria after their mother died and their father was refused leave to enter.
The Commission found their complaints under articles 3 and 8 admissible
and a friendly settlement was later reached: see p 162.

The UNCRC and the best interests of the child

21 Itis not difficult to understand why the Strasbourg court has become
more sensitive to the welfare of the children who are innocent victims of
their parents’s choices. For example, in Neulinger v Switzerland (2010)
28 BHRC 706, para 131 the court observed that

“the Convention cannot be interpreted in a vacuum but must be
interpreted in harmony with the general principles of international law.
Account should be taken . . . of ‘any relevant rules of international law
applicable in the relations between the parties’, and in particular the rules
concerning the international protection of human rights.”

The court went on to note, at para 135, that “there is currently a broad
consensus—including in international law—in support of the idea that in all
decisions concerning children, their best interests must be paramount”.

22 The court had earlier, in paras 49—56, collected references in support
of this proposition from several international human rights instruments:
from the second principle of the United Nations Declaration on the Rights of
the Child 1959; from article 3.1 of the Convention on the Rights of the Child
1989 (“UNCRC”); from articles 5(b) and 16.1(d) of the Convention on the
Elimination of All Forms of Discrimination against Women 1979; from
General Comments 17 and 19 of the Human Rights Committee in relation to
the International Covenant on Civil and Political Rights 1966; and from
article 24 of the European Union’s Charter of Fundamental Rights. All of
these refer to the best interests of the child, variously describing these as
“paramount”, or “primordial”, or “a primary consideration”. To a United
Kingdom lawyer, however, these do not mean the same thing.

23 For our purposes the most relevant national and international
obligation of the United Kingdom is contained in article 3.1 of the UNCRC:
“In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary
consideration.” This is a binding obligation in international law, and the
spirit, if not the precise language, has also been translated into our national
law. Section 11 of the Children Act 2004 places a duty upon a wide range of
public bodies to carry out their functions having regard to the need to
safeguard and promote the welfare of children. The immigration authorities
were at first excused from this duty, because the United Kingdom had
entered a general reservation to the UNCRC concerning immigration
matters. But that reservation was lifted in 2008 and, as a result, section 55
of the Borders, Citizenship and Immigration Act 2009 now provides that, in
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relation among other things to immigration, asylum or nationality, the
Secretary of State must make arrangements for ensuring that those functions
“are discharged having regard to the need to safeguard and promote the
welfare of children who are in the United Kingdom”.

24 Miss Carss-Frisk acknowledges that this duty applies, not only to
how children are looked after in this country while decisions about
immigration, asylum, deportation or removal are being made, but also to the
decisions themselves. This means that any decision which is taken without
having regard to the need to safeguard and promote the welfare of any
children involved will not be “in accordance with the law” for the purpose of
article 8.2. Both the Secretary of State and the tribunal will therefore have to
address this in their decisions.

25 Further, it is clear from the recent jurisprudence that the Strasbourg
court will expect national authorities to apply article 3.1 of UNCRC and
treat the best interests of a child as “a primary consideration”. Of course,
despite the looseness with which these terms are sometimes used, “a primary
consideration” is not the same as “the primary consideration”, still less as
“the paramount consideration”. Miss Joanna Dodson QC, to whom we are
grateful for representing the separate interests of the children in this case,
boldly argued that immigration and removal decisions might be covered by
section 1(1) of the Children Act 1989:

“When a court determines any question with respect to— (a) the
upbringing of a child; or (b) the administration of a child’s property or the
application of any income arising from it, the child’s welfare shall be the
court’s paramount consideration.”

However, questions with respect to the upbringing of a child must be
distinguished from other decisions which may affect them. The UNHCR, in
its Guidelines on Determining the Best Interests of the Child (May 2008),
explains the matter neatly, at para 1.1:

“The term ‘best interests’ broadly describes the well-being of a child
... The CRC neither offers a precise definition, nor explicitly outlines
common factors of the best interests of the child, but stipulates that: the
best interests must be the determining factor for specific actions, notably
adoption (article 21) and separation of a child from parents against their
will: article 95 the best interests must be a primary (but not the sole)
consideration for all other actions affecting children, whether undertaken
by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies see: article 3.”

This seems to me accurately to distinguish between decisions which directly
affect the child’s upbringing, such as the parent or other person with whom
she is to live, and decisions which may affect her more indirectly, such as
decisions about where one or both of her parents are to live. Article 9 of
UNCRC, for example, draws a distinction between the compulsory
separation of a child from her parents, which must be necessary in her best
interests, and the separation of a parent from his child, for example, by
detention, imprisonment, exile, deportation or even death.

26 Nevertheless, even in those decisions, the best interests of the child
must be a primary consideration. As Mason CJ and Deane ] put it in the case
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of Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273,
292 in the High Court of Australia:

“A decision-maker with an eye to the principle enshrined in the
Convention would be looking to the best interests of the children as a
primary consideration, asking whether the force of any other
consideration outweighed it.”

As the Federal Court of Australia further explained in Wan v Minister for
Immigration and Multicultural Affairs (2001) 107 FCR 133, para 32:

“[The tribunal] was required to identify what the best interests of
Mr Wan’s children required with respect to the exercise of its discretion
and then to assess whether the strength of any other consideration, or the
cumulative effect of other considerations, outweighed the consideration
of the best interests of the children understood as a primary
consideration.”

This did not mean (as it would do in other contexts) that identifying their
best interests would lead inexorably to a decision in conformity with those
interests. Provided that the tribunal did not treat any other consideration as
inherently more significant than the best interests of the children, it could
conclude that the strength of the other considerations outweighed them.
The important thing, therefore, is to consider those best interests first. That
seems, with respect, to be the correct approach to these decisions in this
country as well as in Australia.

27 However, our attention was also drawn to General Comment No 6
of the United Nations Committee on the Rights of the Child (2005), on the
Treatment of Unaccompanied and Separated Children Outside their
Country of Origin. The context, different from ours, was the return of such
children to their countries of origin even though they could not be returned
to the care of their parents or other family members: para 85. At para 86,
the Committee observed:

“Exceptionally, a return to the home country may be arranged, after
careful balancing of the child’s best interests and other considerations, if
the latter are rights-based and override best interests of the child. Such
may be the case in situations in which the child constitutes a serious risk
to the security of the State or to the society. Non-rights based arguments
such as those relating to general migration control, cannot override best
interests considerations.”

28 A similar distinction between “rights-based” and “non-rights-based”
arguments is drawn in the UNHCR Guidelines: see para 3.6. With respect, it
is difficult to understand this distinction in the context of article 8.2 of the
Human Rights Convention. Each of the legitimate aims listed there may
involve individual as well as community interests. If the prevention of
disorder or crime is seen as protecting the rights of other individuals, as it
appears that the CRC would do, it is not easy to see why the protection of
the economic well-being of the country is not also protecting the rights of
other individuals. In reality, however, an argument that the continued
presence of a particular individual in the country poses a specific risk to
others may more easily outweigh the best interests of that or any other child
than an argument that his or her continued presence poses a more general
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threat to the economic well-being of the country. It may amount to no more
than that.

Applying these principles

29 Applying, therefore, the approach in the Wan case to the assessment
of proportionality under article 8. 2, together with the factors identified in
Strasbourg, what is encompassed in the “best interests of the child”? As the
United Nations High Commission for Refugees says, it broadly means the
well-being of the child. Specifically, as Lord Bingham indicated in EB
(Kosovo) [2009] AC 1159, it will involve asking whether it is reasonable to
expect the child to live in another country. Relevant to this will be the level
of the child’s integration in this country and the length of absence from
the other country; where and with whom the child is to live and the
arrangements for looking after the child in the other country; and the
strength of the child’s relationships with parents or other family members
which will be severed if the child has to move away.

30 Although nationality is not a “trump card” it is of particular
importance in assessing the best interests of any child. The
UNCRC recognises the right of every child to be registered and acquire a
nationality (article 7) and to preserve her identity, including her nationality:
article 8. In Wan 107 FCR 133, para 30 the Federal Court of Australia
pointed out that, when considering the possibility of the children
accompanying their father to China, the tribunal had not considered any of
the following matters, which the court clearly regarded as important:

“(a) the fact that the children, as citizens of Australia, would be
deprived of the country of their own and their mother’s citizenship, ‘and
of its protection and support, socially, culturally and medically, and in
many other ways evoked by, but not confined to, the broad concept of
lifestyle’ (Vaitaiki v Minister for Immigration and Ethnic Affairs (1998)
150 ALR 608, 614); (b) the resultant social and linguistic disruption of
their childhood as well as the loss of their homeland; (c) the loss of
educational opportunities available to the children in Australia; and
(d) their resultant isolation from the normal contacts of children with
their mother and their mother’s family.”

31 Substituting “father” for “mother”, all of these considerations apply
to the children in this case. They are British children; they are British, not
just through the “accident” of being born here, but by descent from a British
parent; they have an unqualified right of abode here; they have lived here all
their lives; they are being educated here; they have other social links with the
community here; they have a good relationship with their father here. It is
not enough to say that a young child may readily adapt to life in another
country. That may well be so, particularly if she moves with both her
parents to a country which they know well and where they can easily
reintegrate in their own community (as might have been the case, for
example, in Poku 22 EHRR CD 94: para 20, above). But it is very different
in the case of children who have lived here all their lives and are being
expected to move to a country which they do not know and will be separated
from a parent whom they also know well.

32 Nor should the intrinsic importance of citizenship be played down.
As citizens these children have rights which they will not be able to exercise
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if they move to another country. They will lose the advantages of growing
up and being educated in their own country, their own culture and their own
language. They will have lost all this when they come back as adults. As
Jacqueline Bhaba (in “The ‘Mere Fortuity of Birth’? Children, Mothers,
Borders and the Meaning of Citizenship”, in Migrations and Mobilities:
Citizenship, Borders and Gender (2009), edited by Seyla Benhabib and
Judith Resnik), has putit, at p 193:

“In short, the fact of belonging to a country fundamentally affects the
manner of exercise of a child’s family and private life, during childhood
and well beyond. Yet children, particularly young children, are often
considered parcels that are easily movable across borders with their
parents and without particular cost to the children.”

33 We now have a much greater understanding of the importance of
these issues in assessing the overall well-being of the child. In making the
proportionality assessment under article 8, the best interests of the child
must be a primary consideration. This means that they must be considered
first. They can, of course, be outweighed by the cumulative effect of other
considerations. In this case, the countervailing considerations were the need
to maintain firm and fair immigration control, coupled with the mother’s
appalling immigration history and the precariousness of her position when
family life was created. But, as the tribunal rightly pointed out, the children
were not to be blamed for that. And the inevitable result of removing their
primary carer would be that they had to leave with her. On the facts, it is as
least as strong a case as Edore v Secretary of State for the Home Department
[2003] 1 WLR 2979, where Simon Brown L] held that “there really is only
room for one view”: para 26. In those circumstances, the Secretary of State
was clearly right to concede that there could be only one answer.

Consulting the children

34 Acknowledging that the best interests of the child must be a primary
consideration in these cases immediately raises the question of how these are
to be discovered. An important part of this is discovering the child’s own
views. Article 12 of UNCRC provides:

“1. States parties shall assure to the child who is capable of forming his
or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

“2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of
national law.”

35 There are circumstances in which separate representation of a child
in legal proceedings about her future is essential: in this country, this is so
when a child is to be permanently removed from her family in her own best
interests. There are other circumstances in which it may be desirable, as in
some disputes between parents about a child’s residence or contact. In most
cases, however, it will be possible to obtain the necessary information about
the child’s welfare and views in other ways. As I said in EM (Lebanon) v
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Secretary of State for the Home Department (AF (A Child) intervening)
[2009] AC 1198, para 49:

“Separate consideration and separate representation are, however, two
different things. Questions may have to be asked about the situation of
other family members, especially children, and about their views. It
cannot be assumed that the interests of all the family members are
identical. In particular, a child is not to be held responsible for the moral
failures of either of his parents. Sometimes, further information may be
required. If the Child and Family Court Advisory and Support Service or,
more probably, the local children’s services authority can be persuaded to
help in difficult cases, then so much the better. But in most immigration
situations, unlike many ordinary abduction cases, the interests of
different family members are unlikely to be in conflict with one another.
Separate legal (or other) representation will rarely be called for.”

36 The important thing is that those conducting and deciding these
cases should be alive to the point and prepared to ask the right questions.
We have been told about a pilot scheme in the Midlands known as the Early
Legal Advice Project (“ELAP”). This is designed to improve the quality of
the initial decision, because the legal representative can assist the
“caseowner” in establishing all the facts of the claim before a decision is
made. Thus cases including those involving children will be offered an
appointment with a legal representative, who has had time to collect
evidence before the interview. The Secretary of State tells us that the pilot is
limited to asylum claims and does not apply to pure article 8 claims.
However, the two will often go hand in hand. The point, however, is that it
is one way of enabling the right questions to be asked and answered at the
right time.

37 In this case, the mother’s representatives did obtain a letter from the
children’s school and a report from a youth worker in the Refugee and
Migrant Forum of East London (“Ramfel”), which runs a Children’s
Participation Forum and other activities in which the children had taken
part. But the immigration authorities must be prepared at least to consider
hearing directly from a child who wishes to express a view and is old enough
to do so. While their interests may be the same as their parents’ this should
not be taken for granted in every case. As the Committee on the Rights of the
Child said, in General Comment No 12 (2009) on the Right of the Child to
be Heard, para 36:

“in many cases . . . there are risks of a conflict of interest between the
child and their most obvious representative ( parent(s)). If the hearing of
the child is undertaken through a representative, it is of utmost
importance that the child’s views are transmitted correctly to the
decision-maker by the representative.”

Children can sometimes surprise one.

Conclusion

38 For the reasons given, principally in paras 26 and 30-33 above,
I would allow this appeal.
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LORD HOPE OF CRAIGHEAD DPSC

39 I am in full agreement with the reasons that Baroness Hale of
Richmond JSC has given for allowing this appeal.

40 Itseems to me that the Court of Appeal fell into error in two respects.
First, having concluded that the children’s British citizenship did not dispose
of the issues arising under article 8 [2009] EWCA Civ 691 at [16]-[22], they
did not appreciate the importance that was nevertheless to be attached to the
factor of citizenship in the overall assessment of what was in the children’s
best interests. Second, they endorsed the view of the tribunal that the
question whether it was reasonable to expect the children to go with their
mother to Tanzania, looked at in the light of its effect on the father and the
mother and in relation to the children, was to be judged in the light of the
fact that both children were conceived in the knowledge that the mother’s
Immigration status was precarious: para 2.6.

41 The first error may well have been due to the way the mother’s case
was presented to the Court of Appeal. It was submitted that the fact that the
children were British citizens who had never been to Tanzania trumped all
other considerations: para 16. That was, as the court recognised, to press the
point too far. But there is much more to British citizenship than the status it
gives to the children in immigration law. It carries with it a host of other
benefits and advantages, all of which Baroness Hale JSC has drawn attention
to and carefully analysed. They ought never to be left out of account, but
they were nowhere considered in the Court of Appeal’s judgment. The fact
of British citizenship does not trump everything else. But it will hardly ever
be less than a very significant and weighty factor against moving children
who have that status to another country with a parent who has no right to
remain here, especially if the effect of doing this is that they will inevitably
lose those benefits and advantages for the rest of their childhood.

42 The second error was of a more fundamental kind, which lies at the
heart of this appeal. The tribunal found that the mother knew full well that
her immigration status was precarious before T was born. On looking at all
the evidence in the round, it was not satisfied that her decisions to have her
children were not in some measure motivated by a belief that having children
in the United Kingdom of a British citizen would make her more difficult to
remove. It accepted that the children were innocent of the mother’s
shortcomings. But it went on to say that the eventual need to take a decision
as to where the children were to live must have been apparent both to the
father and the mother ever since they began their relationship and decided to
have children together. It was upon the importance of maintaining a proper
and efficient system of immigration in this respect that in the final analysis
the tribunal placed the greatest weight. The best interests of the children
melted away into the background.

43 The Court of Appeal endorsed the tribunal’s approach. When it
examined the effect on the family unit of requiring the children to go with
the mother to Tanzania, it held that this had to be looked at in the context of
the fact that the children were conceived when the mother’s immigration
status was precarious: para 26. It acknowledged that what was all-
important was the effect upon the children: para 27. But it agreed with the
tribunal that the decision that the children should go with their mother was a
very valid decision. The question whether this was in their best interests was
not addressed.
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44 There is an obvious tension between the need to maintain a proper
and efficient system of immigration control and the principle that, where
children are involved, the best interests of the children must be a primary
consideration. The proper approach, as was explained in Wan v Minister for
Immigration and Multicultural Affairs 107 FCR 133, para 32, is, having
taken this as the starting point, to assess whether their best interests are
outweighed by the strength of any other considerations. The fact that the
mother’s immigration status was precarious when they were conceived may
lead to a suspicion that the parents saw this as a way of strengthening her
case for being allowed to remain here. But considerations of that kind
cannot be held against the children in this assessment. It would be wrong in
principle to devalue what was in their best interests by something for which
they could in no way be held to be responsible.

LORD KERR OF TONAGHMORE JSC

45 1 have read and agree with the judgments of Baroness Hale of
Richmond JSC and Lord Hope of Craighead DPSC. For the reasons they
have given, I too would allow the appeal.

46 It is a universal theme of the various international and domestic
instruments to which Baroness Hale JSC has referred that, in reaching
decisions that will affect a child, a primacy of importance must be accorded
to his or her best interests. This is not, it is agreed, a factor of limitless
importance in the sense that it will prevail over all other considerations. It is
a factor, however, that must rank higher than any other. It is not merely one
consideration that weighs in the balance alongside other competing factors.
Where the best interests of the child clearly favour a certain course, that
course should be followed unless countervailing reasons of considerable
force displace them. It is not necessary to express this in terms of a
presumption but the primacy of this consideration needs to be made clear in
emphatic terms. What is determined to be in a child’s best interests should
customarily dictate the outcome of cases such as the present, therefore, and
it will require considerations of substantial moment to permit a different
result.

47 The significance of a child’s nationality must be considered in two
aspects. The first of these is in its role as a contributor to the debate as to
where the child’s best interests lie. It seems to me self-evident that to
diminish a child’s right to assert his or her nationality will not normally be in
his or her best interests. That consideration must therefore feature in the
determination of where the best interests lie. It was also accepted by the
Secretary of State, however, (and I think rightly so) that if a child is a British
citizen, this has an independent value, freestanding of the debate in relation
to best interests, and this must weigh in the balance in any decision that may
affect where a child will live. As Baroness Hale JSC has said, this is not an
inevitably decisive factor but the benefits that British citizenship brings, as so
aptly described by Lord Hope DPSC and Baroness Hale JSC, must not
readily be discounted.

Appeal allowed.

SHIRANIKHA HERBERT, Barrister
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